Does the delay in the delivery of goods, performance of services or performance of works resulting in payment of the contractual penalty, which the bidder duly paid within the prescribed period, is a violation of previously concluded contracts in terms of Article 112, paragraph 1, item 5) of the Law on Public procurement (“Official Gazette of the Republic of Serbia”, No. 91/19)?
Article 112 of the Law on Public Procurement (“Official Gazette of the Republic of Serbia”, No. 91/19, hereinafter referred to as: the PPL) prescribes the grounds for exclusion that the contracting authority may specify in the procurement documentation, including the basis prescribed by paragraph 1, item 5) of this Article. The stated ground for exclusion stipulates that the contracting authority may exclude an economic operator from the public procurement procedure at any time if it determines that the economic operator has not fulfilled obligations from previously concluded public procurement contracts or previously concluded concession contract in the previous three years from the deadline for submission of bids, the consequence of which was the termination of that contract, collection of security, compensation for damages, etc.
Accordingly, the delay in the performance of contractual obligations which resulted in the collection of the contractual penalty may be considered a violation of a previously concluded contract in terms of the said Article of the PPL.
In this regard, and bearing in mind that contractual penalties have been paid, we point to Article 113, paragraph 1 of the PPL, which stipulates that an economic operator with which there are grounds for exclusion, inter alia, from Article 112 of the PPL of this Law, may to the contracting authority to provide evidence that it has taken measures to prove its reliability regardless of the existence of grounds for exclusion, and to this end proves:      
1) to have paid or undertaken to pay compensation in respect of any damage caused by a criminal offence or unprofessional conduct and
2) to have fully clarified the facts and circumstances by actively cooperating with the investigative bodies and
3) to have taken specific technical, organisational and personnel measures that are appropriate to prevent the commission of criminal offences or unprofessional conduct.
Paragraph 2 of the same article stipulates that measures taken by an economic operator shall be assessed taking into account the gravity and specific circumstances of the criminal offence or unprofessional conduct, provided that the procuring entity is obliged to explain the reasons for accepting or not accepting measures. 
The purpose of the above provisions is to give the bidder the possibility that, despite the fact that there are some grounds for exclusion, its bid will not be rejected as unacceptable. In order for that to happen, it is necessary for the bidder to prove to the contracting authority that it has taken appropriate measures, and that it is reliable, regardless of the existence of grounds for exclusion. 
In accordance with the above, the bidder must state that there is a basis for exclusion from Article 112, paragraph 1, item 5) of the PPL, and then indicate whether it has taken measures to prove its reliability, and if so, to describe the measures it has taken. 
Bearing in mind all the above, the final decision on whether the measures taken will be accepted or not is made by the Public Procurement Commission based on the data from the statement on fulfilling the criteria for qualitative selection of the business operator, assessing the weight and specific circumstances of unprofessional conduct. 
We especially note that the contracting authority is under the obligation to explain the reasons for non-acceptance or acceptance of measures in the decision terminating the public procurement procedure.  
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